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Court of Appeals of the District of Columbia. 


4120. 

Arthur W. Smith, Appellant, 
vs. 

Th^ United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 33466. 

The United States, Plaintiff, 
vs. 

Arthur W. Smith, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to-wit: 

1 Indictment. 

Filed in Open Court December 31, 1917. 

In the Supreme Court of the District of Columbia, Holding a Crim¬ 
inal Term, October Term, 1917. 

District of Columbia, To wit: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia, upon their oath do present: 

That one Arthur W. Smith, late of the District of Columbia afore¬ 
said, to wit, on the eighth day of December, in the year of our Lord 
one thousand nine, hundred and seventeen, at the District of Colum¬ 
bia aforesaid, with force and arms in and upon the body of one 
Charles G. Dempsey, then and there being, did unlawfully and wil¬ 
fully make an assault; and him, the said Charles G. Dempsey, did 
then and there beat, wound and ill-treat, and other wrongs to him, 
the said Charles G. Dempsey, then and there did; contrary to the 
form of the statute in such case made and provided, and against the 
peace and government of the United States. 

JOHN E. LASKEY, 

Attorney of the United States in and 

for the District of Columbia. 
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(Endorsed:) Criminal No. 334G6. United States vs. Arthur W. 
Smith. Simple Assault. Witnesses: Charles G. Dempsey, James H. 
McGilton, Stephen B. Callahan. A True Bill: Louis A. Peake, Fore¬ 
man. 

2 Supreme Court of the District of Columbia. 

Friday, January 11th, A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

* ♦ ♦ >it ♦ ♦ ♦ 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his attorney, 
J. A. O’Shea, Esquire; whereupon the defendant being arraigned 
upon the indictment, the reading whereof he specifically waives, 
pleads not guilty thereto, and for trial puts himself upon the country 
and the attorney of the United States doth the like. / 

Friday, February 7th, A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice StafiPord presiding. 

♦ Jit ♦ ♦ ♦ ♦ ♦ 

Come as well the attorney of the United States, as the defendant in 
proper person, according to his recognizance, and by his attorneys, 
J. A. O’Shea and John Sacks, Esquires, and thereupon comes a jury 
of good and lawful men of the District of Columbia, to wit: 

George H. Chism, 

Edward E. Gasch, 

William S. Waddy, 

Clifton V. Sparrow, 

Charles J. Hanback, 

John W. Nesline, 

John May, 

Cornelius McDonald, 

John T. Connor, 

John N. Harding, 

John E. McGaw, 

Robert B. Burrows, 

who being sworn to well and truly try the issue joined herein, upon 
their oath say that the defendant is guilty in manner and form as 
charged in the indictment. 
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3 Motion for a New Trial. 

Filed February 12, 1918. 

Now comes the defendant, by his attorney and moves the Court 
for a new trial in the above entitled cause, and for reasons therefor 
shows to the Court: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is contrary to the law as given to the jury by 
the court. 

4. That the court erred in instructing the jury. 

5. That the court erred in admitting evidence contrary to law. 

6. That the court erred in refusing to admit evidence contrary 
to law. 

7. That new and material facts have come to light since the trial. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Defendant. 

John R. Laskey, Esq., 

Emory Building, Washington, D. C., 

Attorney for the United States in 

and for the District of Columbia: 

Please take notice that we will call the above motion to the atten¬ 
tion of one of the Justices of the Supreme Court of the District of 
Columbia, holding a Criminal Court on Friday, February —, A. D., 
at ten (10) o’clock a. m., or as soon thereafter as counsel may be 

Vipo I'/l 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorney- for Defendant. 

4 Supreme Court of the District of Columbia. 

Saturday, March 23rd, A. D. 1918. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Stafford presiding. _ 

4c 3|t 

Come as well the attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his attorney. 
J. A. O’Shea, Esquire; and thereupon the defendant’s motion for 
a new trial coming on to be heard, is by the court overruled, to 
which action of the court the defendant by his attorney prays an 
exception which is noted; and thereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the law 
should not be pronounced against him, and he says nothing except 
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as he has already said; whereupon it is considered by the court that 
for his said offense, the said defendant be imprisoned for the period 
of one (1) year in the Washington Asylum and Jail, to take effect 
from and including the date of arrival of said defendant at said 
Asylum and Jail; and thereupon the defendant notes an appeal 
to the Court of Appeals of the District of Columbia, from the judg¬ 
ment of the Court in this case; whereupon the Court fixes the amount 
of Bond for cost on appeal at one hundred dollars ($100) and the 
recognizance at one thousand dollai’s ($1,000) whereupon the de¬ 
fendant enters into a recognizance in the sum of one thousand dollars, 
with Patrick F. O’Brien as surety, to surrender himself forthwith, 
when required, to the Marshal of this District, to be dealt with and 
proceeded against according to law in case the judgment appealed 
from shall be affirmed, or the appeal for any cause dismissed, 

5 or the judgment be reversed and a new trial ordered, or if 
he, the said defendant depail the court without leave. 

Memoranda. 

April 16, 1923.—Bond for costs approved and filed. 

May 7, 1918.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Friday, November 23rd, A. D. 1923. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Bailey presiding. 

4c 4c 

By Stafford, J. 

Now comes here the defendant by his attorney, J. A. O’Shea, 
Esquire, and prays the court to sign, and make a part of the record 
his bill of exceptions taken during the trial of the case and sub¬ 
mitted to the court on the 7th day of May, which is accordingly done, 
nunc pro tunc. 

Memorandum. 

January 11, 1924.—Time for filing transcript of record extended 
from day to day to and including February 15, 1924. 

6 Assignment of Errors. 

F^led February 4, 1924. 

4c 4c 4c 4c 4c 4c 4c 

The Court erred: 

1. In permitting the witness, Charles G. Dempsey, to state that he 
was a United States Deputy Marshal. 
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2. In refusing the first prayer of the defendant. 

3. In refusing the second prayer of the defendant. 

4. In refusing the third prayer of the defendant. 

5. In expressing an opinion to the jury as to the importance of 
the case. 

6. In commenting about officer serving a process. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

Service acknowledged this 4th day of February A. D. 1924. 

ARTHUR N. PRESMONT, 

U. S. Dist. Attorney in and 
for the District of Columbia. 

Designation of Record. 

Filed February 4, 1924. 

if if ^ if Hf 

The Clerk will please make up the record for the Court of Appeals, 
to consist of the following: 

7 1. The indictment. 

2. The plea. 

3. The verdict of the jury. 

4. Motion for a new trial. 

, 5. Order overruling motion for a new trial. 

6. Appeal noted. 

7. Cost bond. 

8. Orders extending time for filing Bill of Exceptions and tran¬ 
script of record. 

9. Bill of Exceptions submitted. 

10. Bill of Exceptions. 

11. Assignment of Errors. 

12. This Designation. 

JAMES A. O’SHEA, 
Attorney for Defendant. 


Service acknowledged this 4th day of February A. D. 1923. 

ARTHUR N. PRFJSMONT, 

Assf. U. S. Atty., D. C. 

8 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, ss: 


I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 7, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in Criminal Cause No. .‘13460, wherein 
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the United States is Plaintiff and Arthur W. Smith is Defendant, as 
the same remains upon the files and of record in said court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of February, 1924. 

[Seal of Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Chrk 

By W. E. WILIAMS, 

Asmtant Clerk. 


9 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal. No. 33466. 

United States 
vs. 

Arthur W. Smith, Defendant. 

Bill of Exceptions. 

This cause coming on for trial, before the Honorable Wendell P * 
Stafford, one of the Associate justices of the Supreme Court of the 
District of Columbia, and a jury, on February 8, 1918, the United 

States being represented by-, and the defendant by James 

A. O’Shea, the following proceedings were had: 

Counsel for the defendant asked that the witnesses be excluded 
from the Court room during the trial. 

The United States then offered and gave testimony by the follow¬ 
ing witnesses, who testified substantially as follows: 

Charles G. Dempsey, being first sworn on behalf of the United 
States testified: that he was a Deputy United States Marshal; to 
which statement defendant, by his counsel then and there objected 
and over the objection and exception allowed on his l>ehalf, witness 
was permitted to state that he was a Deputy United States 

10 Marshal; that witness knows Smith; that he saw him on 
December 8, 1917, at 458 Pennsylvania Avenue, Northwest, 

about nine twenty-five (9:25) or nine thirty (9:30) a. m. that he 
went there with a writ for J. W. Babson; that he went there to serve 
the writ; entering the place of business there was a young fellow at 
the typewriter; that he saw no one else that he started around 
through the gate and he started to go into the office; that he got 
information from the young man that J. W. Babson was in the 
office; that about that time the defen<lant Smith appeared in the 
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office and witness told him he was a Deputy United States Marshal 
and had a writ to serve on Babson; that defendant Smith told the 
witness to ^^Go to Hell out of here’^; that they came together; that 
they pushed and shoved and that witness started away and de¬ 
fendant followed him; that witness asked defendant what he meant 
by insulting an officer of the law and the defendant Smith said “to 
Hell with the Office and with the Marshals and get away from here.’’ 
That witness started to get his umbrella and defendant struck him 
over the head. And some one stated Don’t strike him he has glasses 
and defendant Smith said “To Hell with the glasses I will break his 
damned neck and I will throw him from the place.” * * * 

That two of the men in the place came to the defendant’s aid. That 
witness thereupon exhibited a pair of spectacles which were broken. 
That he announced that he was a Deputy United States Marshal and 
that he would get a warrant out for the defendant; that sometime 
thereafter witness w’ent back with one Callaghan and one McGilton 
Deputy United States Marshals. That Callaghan asked him what 
was he doing assaulting a Deputy United States Marshal; that de¬ 
fendant stated that there wasn’t any assault; that witness is over 
sixty-two years of age. 

11 The Government, to further maintain the issues on its part 

joined, called one Stephen F. Callaghan, who testified: 
that he is a Deputy United States Marshal and knows A. W. Smith; 
that he recalled the occasion when Deputy United States Marshal 
Dempsey came back; that he came up to the Municipal Court belween 
nine and ten o’clock; that his face was bruised his hands were 
bloody and that witness and Mr. McGilton went to Norris Peters 
Co. at 458 Pa. Ave., N. W. with witness Dempsey; that Smith was 
there upon the desk. That Smith asked him who he was; that 
Callaghan (witness) then asked, he stated, if he Smith had as¬ 
saulted the witness Dempsey and that the witness Dempsey was a 
United States Marshal; that defendant Smith said: “I don’t care who 
you are you will have to get out of here.” That the witness Dempsey 
was cut and excited but there were no cuts or bruises on Mr. Smith. 
That there were two young men there at the time. 

The Government then called one James H. McGilton, who testi¬ 
fied that on the morning of the 8th of December, he saw Dempsey at 
Municipal Court that it was between nine and ten and that he had 
an abrasion on his face near his left eye. That witness knows A. S. 
Smith that he went there and that he went with Callaghan and 
Dempsey; that Smith seemed to be in a rage. That Callaghan 
asked for Babson and stated I am a United States Denutv Marshal 

L 

that the witness Smith said “God Damn the United States Marshals 
I am sick and tired of them running around here and I am going to 
stop it.” That the witness thinks he was there about three quarters 
of an hour. That the witness Dempsey went with them to Norris 
Peters Co. pointed out the defendant Smith and that the witness ad¬ 
vised Dempsey to go get a warrant. That Dempsey waited outside 
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and that Smith invited Calaghan to go outside and fight and made 
threats against Callaghan. 

12 Thereupon, the Government announced that it rested. 

To maintain the issues on his part joined the defendant produced 
witnesses who testified substantially as follows: 

By Ralph Springman: Witness testified that he was employed 
at the Norris Peters Co.; that a man walked in; that witness went up 
to the counter; that this man asked to sec Mr. Babson; that witness 
never saw the man. (afterwards identified as Dempsey) that Demp¬ 
sey never had any papers in his hand; that witness told Dempsey to 
wait a minute and that witness went to the inner office and notified 
A. W. Smith that there was somebody waiting for Babson; that 
witness then went back and told Mr. Dempsey that Babson was busy 
but that he would see him in a short while; That sometime thereafter 
Smith came from the inner office, witness looked around and he saw 
Dempsey inside the enclosure on his way to the inner office; that he 
had his umbrella raised; that witness Smith put his arms around him 
to keep him from striking him; that witness did not see Smith hit 
him; that witness Smith did not hit the witness Dempsey; that the 
witness does not recall all that was said; that Dempsey started to go 
into the private office; that witness does not remember Dempsey say¬ 
ing that he was a Deputy Marshal; that Dempsey was excited. 

By Fred, D. Connor: Witness testified that he was a bookkeeper 
and lived at 1519 Rosedale St.; that he was making up the nayroll; 
that it was Saturday morning; that he did not know what was 
going on outside because he had the payroll to protect and that 
there is a heavy iron door and you can’t hear through it. That 
witness was watching Dempsey. Mr. Smith put both arms 

13 around Dempsey to keep him from going in; that he did 
not see Smith strike Dempsey; that he did not hear Dempsey 

say that he vras a Deputy Marshal. 

By Mary L, Harding: Witness testified that she was a fore¬ 
lady; that there is a glass partition, which separates the workroom 
from the office of the Norris-Peters Co.; that she was back in the 
workshop and she looked tow^ard the front and she saw Mr. Demp- 
.sey have his umbrella raised and Mr. Smith with his arms around 
him; that she came to the door leading to the office and that she 
saw Mr. Smith pick up the umbrella off the floor. 

That the testimony of Messrs. Elwood Childs^ of 1306 M St. 
N. E.. who stated that he was a shipping clerk there and had been 
for thirty-eight years, and Wni, Rogers, of 721 G St. N. E., 
and Geo. C. Waltham, of Vienna, Va., was substantially to the same 
effect; that at no time did they see Mr. Smith strike Dempsey; 
that he was endeavoring to put Mr. Dempsey out; that when he got 
Mr. Dempsey to the gate there was something said about .spectacles. 
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And the defendse, to further maintain the issues on its part 
joined, called the defendant, one Arthur W. Smith, who testified 
substantially as follows: that he was married and had four children 
and lived at 907 Allison St., N. W. that he works for the Norris- 
Peters Co. as Treasurer and has been with them for twentv-one vears; 
that he was never in trouble before; that a man came into the office 
and said he wanted to see Mr. Babson; that witness told him he was 
busy but would see him in a short while; that witness went into Mr. 
Babson’s office and when he returned he found the man, whom 

14 he afterwards learned was Dempsey within the rail. That 
Dempsey said he was going to see Mr. Babson now. That 

witness backed toward Mr. Baton’s door and as witness was crossing 
the door Dempsey grabbed witness by the throat and struck him with 
an umbrella on the head and forced him against the partition. That 
witness broke his hold on the throat and picked Dempsey up under 
his arms and that Dempsey’s back was towards witness; that he car¬ 
ried him out to the gate and set him down that he told him to wait 
there if he wanted to see Mr. Babson; that it was then that witness 
learned for the first time that the man was a Deputv United States 
Marshal by what the man said. That the man said he was going to 
get a warrant out for him; that he then left the building; that wit¬ 
ness did not strike him; that he did not knock his glasses off. 

Cross-examination: 

That witness did not know Dempsey was a Deputy United States 
Marshal; that he did not see a paper in his hands; that he did not 
strike Dempsey; that he did not knock his glasses off; that he had 
no information he was a Deputy United States Marshal or he would 
have permitted him to serve his papers; that Deputy United States 
Marshals have frequently served papers there and that witness has 
never hindered them in the sendee of the papers; that witness was 
very much excited and did not remember just exactly what he said 
to Deputy Marshal Callaghan and McGilton when they came back. 
That there was a little boy around there, whom witness believes was 
Mr. Babson’s son. 

And the defense to further maintain the issues on its part joined 
called the following witnesses who testified that they had 

15 known the defendant for a great number of years; and that 
his reputation for peace and good order was excellent; 

Fred. B. Campbell, Druggist at 4203 Ga. Ave., N. W. 

Mr. Elmer S. Umstead, 4518 9th St. N. W. 

Mr. Wm. B. Brown, 632 Otis Place N. W. 

Mr. Frank C. Burns, 903 Allison St. N. W. 

Mr. Dwight S. Church, 4517 9th St. N. W. 

George L. Starkey, Natl. Bank of Wash., 7th and La. Ave. N. W. 

Mr. Geo. F. German, 14th and E Sts. N. W. 

Mr. Jesse Jenkins, St. James Hotel, 6th and Pa. Ave. N. W. 

Frank B. Killian, 452 Pa. Ave. N. W. 

And thereupon the defense announced that it rested. 
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And thereupon the Government, to further maintain the issues 
on its part joined, called one Stephen Callaghan and one James 
H. McOilton in rebuttal, who testified substantially that the defend¬ 
ant had made the statement that he did not care whether they were 
United States Marshal- or not and that he would do the same thing 
over again. 

16 (Whereupon counsel for the respective parties proceeded 

with the argument to the jury.) 

(The prayers of instruction submitted to the Court by counsel for 
the defendant are in the words and figures following, to-wit:) 

In the Supreme Court of the District of Columbia, Holding a Term 

for Criminal Business. 

No. — 

United States 
vs. 

Arthur W. Smith, Defendant. 

Defendant's Prayer No. 1. 

The jury are instructed that they should acquit the defendant. 

Refused. 

STAFFORD, J. 

Defendant's Prayers No. 2. 

The jury are instructed that if they find from the evidence that 
the witness Dempsey failed to disclose to the defendant Smith that 
he was a Deputy United States Marshal in and for the District of 
Columbia, and as such had authority to execute legal process, then 
the defendant had the right to treat him as a trespasser and could 
use such force as was reasonably necessary to eject him from the 
premises. 

Refused & exc. by d. 

STAFFORD, J. 


17 Defendant's Prayers No. 3. 

The jury are instructed that if they find from the evidence that 
the witness Dempsey failed to disclose to the defendant that he was 
a Deputy United States Marsha-, and as such had authority to exe¬ 
cute legal })rocess, and failed to disclose such authority and failed 
to make known his business, then the defendant had the right to 
treat him as a trespasser, and could use such force as was reasonably 
necessary to eject him from the premises. 

Refused. Excp. for d. 


STAFFORD, J. 
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Defendant's Prayers No. 4. 

The jury are instructed that the presumption is, to begin with, 
that the defendant is innocent, of the offense alleged in th^e indict¬ 
ment. It was not necessary for the defendant in this case to intro¬ 
duce any evidence. The whole burden rests upon the Government, 
and the defendant could have sat mute and said nothing and pro¬ 
duced no witnesses. There is that presumption with which 
18 you begin the case, and that presumption stays with the 
defendant throughout the case, and is a fact to be weighed 
by you in connection with all the evidence in the case, in deciding 
whether the case is made out. Until your minds are convinced be¬ 
yond a reasonable doubt after weighing all the evidence in the case, 
and after weighing the presumption of innocence that exists in 
favor of the defendant, that the Government has proved beyond a 
reasonable doubt, each and every material fact essential and neces¬ 
sary to constitute the offense alleged in the indictment, the defend¬ 
ant is to be considered by you innocent and your verdict should be 
not guilty. 

Granted. 

STAFFORD, J. 


Defendant's Prayer No. 5. 

The jury are instructed that the evidence of good character must 
be considered with the other evidence in the case, and that if the 
other evidence taken with the evidence of good character raises a 
reasonable doubt in the minds of the jurors, such doubt must be 
resolved in favor of the defendant and the verdict of the jury must 
be not guilty. 

Granted. 

STAFFORD, J. 


19 Defendant's Prayer No. 6. 

The jury are instructed that by the term “Reasonable DoubF’ as 
is used in the instructions it is meant that state of the case, which 
after the entire comparison and consideration of all the evidence, 
leaves the minds of the jurors in that condition that they can not 
say they feel an abiding conviction to a moral certainty of the truth 
of the charge, a certainty that convinces the understanding and 
satisfies the reason and judgment of those who are bound to act 
conscientiously upon it. 

Granted. 

STAFFORD, J. 


Defendant's Prayer No. 7. 

The jury are instructed that the Government is bound to prove 
beyond a reasonable doubt every essential ingredient of the offense 
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charged in the indictment by evidence which satisfies their minds 
beyond a reasonable doubt of the truth of the charge and every 
element thereof, that is to sav the evidence must be of such 
20 force as to exclude every reasonable hypothesis of the de¬ 
fendant’s innocence, and if it be not inconsistent with any 
reasonably/ theory of innocence they must find the defendant not 
guilty. 

Granted. 

STAFFORD, J. 


Defendanfs Prayer No. 8. 

The jury are instructed that the only object and purpose of the 
indictment in a criminal case is to inform the defendant of the 
nature and cause of the accusation against him; that it does not 
amount to evidence against the defendant in any degree whatever, 
and the only purpose for which it can be considered by the jury 
is to determine the charge of which the defendant is accused. 

Granted. 

STAFFORD, J. 


21 Charge to the Jury. 

The Court (Stafford, J.): Gentlemen of the jury, this is an 
indictment for a simple assault onh'”, but, as has been said, it is 
an important case. If I may be allowed to express an opinion on 
that subject, I think it is one of the most important cases that I 
have ever heard—not because the punishment for a simple assault 
provided by the statute is as severe as it is in many other cases that 
are tried here, but because the claim of the Government is that 
• this man, the defendant, committed the assault upon Mr. Dempsey 
when he knew he 'was there in the performance of a public duty, 
and for that reason it is entitled to the gravest and most careful 
consideration at your hands. If the time has come when officers 
cannot ser\’e the process of the United States, then it is a sad time. 
It is for you to find out from the evidence whether that was the 
situation here or not. In all criminal cases the jury must be con¬ 
vinced beyond a reasonable doubt before they find the defendant 
guilty, and a reasonable doubt has been defined in the instruction 
granted, to you and read to you by the counsel; but you will notice 
that that says that it is a doubt remaining in the minds of the 
jury not at the beginning of their consideration, but after all the 
evidence in the case has been thoroughly compared and considered 
by them. That means that you are to work upon the case, that 
you are to consider every piece of evidence in the case, that you are 
to use your strong judgment and reason and common sense, and 
it is not until vou have used it that you can say you have a reason¬ 
able doubt or that you have not a reasonable doubt. 

Now. it is your duly to take the evidence and go over it care¬ 
fully and thoroughly. It is a question, no doubt of which witnesses 
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you will believe. Yon watched these witnesses as they were 

22 testifying here before you and you got certain impressions 
as they were testifying with reference to whether they were 

creditable or not. It is pretty safe to trust those impressions rather 
than what is said to you in argument by counsel, because you are 
unprejudiced, you have no interest in this case whatever, and you 
only wish to ascertain the truth. Now, which witnesses did you be¬ 
lieve as you were listening to them, which witnesses carried con¬ 
viction to your minds? When you review the evidence now, as 
you remember it and take into consideration the circumstances and 
the physical evidence in the case that have been introduced, and 
the probabilities of what occurred there in the ordinary course of 
events, and apply your judgment as men of common sense and ex¬ 
perience, what do you believe did occur? 

The charge is that the defendant committed an assault upon Mr. 
Dempsey. There is no doubt that he did. But it does not follow 
that he did not have a right to commit an assault upon him. It 
was not an assault for which he can be held liable, if he did no more 
than he had a right to do. Mr. Dempsey was in there to serve a 
paper. There is no doubt about that; nobody questions that. That 
is what he went there for. If he informed the defendant of that 
fact, no matter by what words or acts, if he informed him of the 
fact that he was a deputy United States marshal and was there 
to serve a paper on Mr. Babson, then any assault or interference 
with him in the performance of hid duty was a breach of the law; 
any assault that the defendant made upon him after that informa¬ 
tion had been imparted to the defendant in the effort to prevent 
his serving the paper was an assault for w^hich he would be liable 
under this indictment. If Mr. Dempsey did not made the 

23 fact known to the defendant until after the assault had been 
committed, then the defendant is not guilty, unless he used 

an excess of force in what he did. If ^Mr. Dempsey did not disclose 
his business there and his office, then the defendant had a right to 
eject him; he had a right to treat him as a tresspasser, using no more 
force than was reasonably necessary for that purpose in all the cir¬ 
cumstances, considering the two men as they were there and the 
situation with reference to other- standing by. He had a right to 
use just what force was reasonably necessary to put him out and 
no more. If he went beyond that then he is guilty. 

That seems to be about all the law there is in the case. It is 
mainly a question of fact. You ought to go over this evidence very 
thoroughly, very carefully, and if this is a case where the defendant 
knowing that this man was there and being informed that he was 
there to serve a process as an officer he resisted him, then of course 
it is your duty to convict the defendant; or, not knowing that he was 
an officer, if he used an excess of force in removing him, as just 
defined to you, then you ought to find him guilty. 

Mr. O^Shea: I would like to respectfully take an exception to 
your Honoris expressing an opinion to this jury as to the importance 
of this case. 

The Court: An exception may be noted. 
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Mr. O’Sliea: And also an exception to your Honor stating to the 
jury that if the time has come when an officer cannot serve a process 
it will be a sad thing. 

The Court: The exception will be noted. 


And thereupon the jury retired and shortly thereafter returned 
its verdict. 

24 All and every of the exceptions hereinbefore stated and 

taken were duly noted by the Court on its minutes, and the 
time that the same were severally noted and taken, and before the 
Jury retired to consider of its verdict; and the defendant by his 
counsel, moved the Court to sign this, his Bill of Exceptions, to 
have the same force and effect as to each and every of the said 
exceptions, as though the same were set forth in a separate Bill of 
Exceptions which motion is granted; and the Court accordingly 
signed this, the defendant’s Bill of Exceptions, to have the force and 
effect as aforesaid now for then, this 23d day of November, 1923. 

WENDELL P. STAFFORD, 

Justice. 


To John R. Laskey, 

United States Attorney in and for the District of Columbia: 


Please take notice that the above Bill of Exceptions will be sub¬ 
mitted to the Court before Mr. Justice Wendell P. Stafford, in 
Criminal Court No. —, on May —, A. D. 1918, at ten (10) o^clock 

in the forenoon, or as soon thereafter as counsel mav be heard. 

/ •/ 


Attorney for Defendant, 


Service of a copy of the above Bill of Exceptions and notice of 
intention to submit the same to the Court is hereby accepted this 
— dav of Mav, A. D. 1918. 


[Endorsed:] Criminal. No, 33466. United States vs. Arthur 
W. Smith, Defendant. Defendant’s bill of exceptions. James A. 
O’Shea, Atty. for Deft. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4120. Arthur W. Smith, appellant, vs. The United States. Court 
of Appeals, District of Columbia. Filed Feb. 15, 1924. Henry W. 
Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1924 

Arthur W. Smith, appellant 

V, > No. 4120 

The United States, appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 

BBIEF FOB APPELLEE 

STATEMENT OF THE CASE 

The record will disclose that Arthur W. Smith, 
appellant, hereinafter called the defendant, was in¬ 
dicted, tried, and convicted for assault upon Charles 
G. Dempsey, a Deputy United States Marshal. 

Dempsey, having in his possession a writ to serve 
on one J. W. Babson, went to premises 458 Penn¬ 
sylvania Avenue NW. on December 8, 1917. He 
was acquainted with the defendant. He saw him 
about 9.30 o’clock the morning in question at the 
above premises. He received information that the 
man whom he sought for the purpose of serving the 
writ was, at the time he called, in an inner office at 

17190-24t (1) 


( 
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the above premises. (Rec. page 6.) About the 
time that Dempsey received this information the 


defendant appeared in the office, whefeupoh feem]^ 


sey told him he w^ts a Deputy United States Mar¬ 
shal and had come there for the purpose of serving 
a writ on J. W. Babson. (R. 7.) Thereupon the 
defendant told Dempsey to ^^get to hell out of here.^^ 
There were some other words between Deinpsey and 

s • % 

the defendant, when the defendant struck Dempsey 
over the head. That some one cried out, Don^t 
strike him; he has glasses.” That defendant then 
said, “To hell with glasses; I Will bi‘eak Mis daimn 
neck, and I will throw him from the place.” At a 
later time Dempsey returned to the place where he 
had been assaulted, in company ^th Stephen Cal¬ 
laghan and James H. McGilton, Deputy Marshal 
Callaghan asking defendant Whit he was doing 
kssaultiug a Deputy United Stat^ Marshal, Where¬ 
upon the defendant said there had beeii no assault. 
Deih^sey at the time of the trial Was over sixty-tWo 
years of age. (R. 7.) 

8tef)hen Callaghan testifiM that he was a Deputy 
United States Marshal, and was accfuaiuted with the 
defendant; that he remember^ the occasion when 
Mr. Dempsey came back from his visit to 458 Penn¬ 
sylvania Avenue NW.; that he came to Mimicipal 
Court a veiy short time after the alleged assault and 
that his face was bruised and his hands were bloody. 
Mr. Callaghan, accompanied by Deputy Marshal 
McGilton, went to premises 458 Pennsylvania Avenue 
NW., the complaining witness, Dempsey, accompany- 
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v&g them. The itefendaat was still at his desk when 
the party of three reached premises 458 Pennsylvania 
NW. Mr. Callaghan ai^ed the drfendaat if be had 
assaulted the complaining witness, Dempsey, in¬ 
forming him that Dempsey was a D^uty United 
States Marshal. The def^dant Ihen said: I don^t 
care who you are; you will have to get out of here.’' 
Defendant had no bruises and cuts upon him. (Rec. 
page 7.) 

James H. McGHton testified substantially to the 
same facts narrated by Mr. Callaghan, adding that 
defendant used profane language as more fully set 
forth in the record at page 7. McGilton testbed 
that defendant invited Deputy Marshal Callaghan 
to go outside and fight him, and that he also made 
'direats gainst Call^^han. (Rec. page 8.) 

With this supplemental statement of the facts the 
Government will proceed to take up the ass^nments 
of error Complained of in the brief of the appellant. 

ABOUMENT 

Inasmuch as the brief of the defendant fails to 
treat of assignments of error numbered one, two, and 
six, these assignments of error are therefore deemed 
and treated as waived. The reply to the brief of the 
defendant will be treated in the same order as taken 
up by counsel for the defendant in said brief. 

Asslgrnmeiits of error Nos. S, 4, and 6 

The Court erred in refusing the second prayer of 
the defendant 
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The Court erred in refusing the third prayer of the 
defendant. 

The Court erred in expressing an opinion to the 
jury as to the impression of the case. 

These three assignments of error fall considerably 
short of the necessary requirements for reversable 
error. As a general rule the Court is not required 
to use the exact language of coimsel in giving a re¬ 
quested instruction. Although such language may 
be proposed, if he instructs correctly and in substance 
covers the relevant rules of law proposed by counsel 
there is no error. Brand v. United States, 236 Federal, 
219; People v. Seidensh, 210 N. Y. 341; 104 N. E. 
420. 

An instruction dealing with the importance of the 
case because of the ^Tetting down of the bars,’^ pro¬ 
tecting property rights, and the lowering of the 
standards of honesty, held not erroneous. ( United 
States V. Freedman et al., affirmed in 268 Federal 
Reporter, 655.) 

In a trial for miu-der the judge spoke in his charge 
of a robbery in which it was alleged the defendant 
had been engaged as an outrage. Held that the 
defendant could not have been prejudiced thereby. 
{People V. Poole, 27 Calif. 572.) 

In an early case, where the defendant was charged 
with the crime of arson, the Court instructed the juiy 
not to allow prejudice to weigh against the prosecu¬ 
tion, and he spoke of the offense charged as a ‘^das¬ 
tardly’^ one. It was held in this case. State v. Mc¬ 
Carter, 98 N. Carolina, 637, that this remark, not 
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appearing to be made in a spirit of unfriendliness to 
the prisoner, was not error. 

Defendant reserved an exception to the refusal of 
the Trial Court to grant defendant's prayers 2 and 3, 
and in his brief complains that the charge given by 
the Court did not meet the requirements of the law. 
It is submitted that prayer 2 is not a correct statement 
of the law for the reason that it is restricted to the 
proposition that the complaining witness failed to 
identify himself before the assault took place. If the 
defendant knew that Dempsey was an officer, it is 
submitted that there was no duty upon the officer to 
proclaim his mission or his business, because the 
proposition is well stated that an officer 'of the law 
can not be treated as a trespasser for doing what he 
has a right to do. He is not to be held a trespasser 
unless he knows, or has reason to know, that he is 
acting without jurisdiction or authority. (24 R. 
CL. 945.) But it will be noted that in the charge 
of the Court (Rec. page 13) the Jury were instructed 
that if the complaining witness, Dempsey, informed 
the defendant in any way that he was a Deputy 
United States Marshal, and was there to serve a 
paper on a Mr. Babson, then any assault or inter¬ 
ference with him in the performance of his duty was 
a breach of the law, and any assault that the defend¬ 
ant made upon the complaining witness after that 
information had been imparted to the defendant, in 
an effort to prevent his serving the paper, was an 
assault for which the defendant would be liable under 
the indictment. 
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It is respectfully submitted that the remaming 
point in defendant's prayer 2 was ateo fully covered 
by the Court in the charge to the Jury. (Rec. page 
13.) It is submitted that the Court, in its charge 
(Rec. pages 12-13) covered fully all the points raised 
in prayers 2 and 3. Certain it is that the defendant 
did not feel dissatisfied at the general charge as given 
by the Court, for at the conclusion of the same 
counsel for defendant noted no exception to the charge 
other than to except to the statements of the Court 
as to the importance of the Court case and to the 
following: ^^If the time has come when officers can 
not serve the process of the United States, then it is 
a sad time.’^ 

With respect to defendant’s prayer 3, the rejection 
of which is assigned as error, it will be seen that the 
proposition with respect to the identity of the com¬ 
plaining witness Dempsey is repeated in this prayer 
from prayer 2. If the defendant knew why Dempsey 
called at the place and further knew that he was there 
as an officer of the United States to serve a paper, 
regardless of whether or not complaining witness had 
announced his identity and mission, then the defend¬ 
ant would have had no right to treat him as a tres¬ 
passer. It is submitted that the Court in its charge 
fully covered the question of trespass with respect to 
the visit of the complaining witness to defendant’s 
office. ,: ; 

Assuming for ,the purpose of argun^ent that the 
defendant did iioit know,complaining wijtness Peinp* 
sey was an officer, he had no right to use greater force 
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than, wa^i reasonably necessary in evicting him. The 
Trial Court in its charge wa& fair in thk respect ta the 
(lefendent an4 stat^ what i^ uuqueationably the 
law with respect to the election of trespassers. When 
one is a trespasser on another’s land, the person 
owning the land is justified in ejecting the trespasser, 
but he must do so in the proper and reasonable way, 
and is only justified in using what force is reasonably 
necessary in order to remove the person from his 
lands. {State vs. Brittingham,) A case decided in 
the Court of General Sessions, Sussex County, 
I>elaware, February 8, 1911. Randall, in his ‘in¬ 
structions to Juries,” Vol. 2, says: 

When one is assaulted, or thinks he is about 
to be assautled, it is his first duty to get out of 
the way, or retreat, if he can; if he can not 
reasonably do that, he must use just so much 
force as is necessary to stay the act of violence 
against him, or to protect his life or his person 
from injury. If he uses more force than is 
necessary for that purpose, then he becomes 
the aggressor, and is himself guilty of unlawful 
assault. 

With respect to the refusal of the Court to grant 
Defendant’s prayers 2 and 3, it is submitted that the 
Court covered, m its charge to the Jury, all of the 
points properly proposed in said prayers. 

Where the charge ' to the Jury contains a clear 
expression of the laW'of the case, refusal of the Court 
to grant certain insthictions offered by counsel is not 
error. {Maudes w. Mv^eUi App« D. C.; 48 W. L. R. 



8 


38. District of Columbia v. White, 48 App. D. C. 
44; 46 W. L. R. 311. Washington Ry. & EL Co, v. 
Upperman, 47 App. D. C. 219; 46 W. L. R. 27. 
Capital Traction Co. v. Copland, 47 App. D. C. 152; 
45 W. L. R. 786. District of Columbia v. Pierce, 
44 App. D. C. 126; 43 W. L. R. 738. West Disin¬ 
fecting Co. V. Plummer, 44 App. D. C. 345; 44 W. 
L. R. 66. Dixon v. Great Falls & 0. D. Ry. Co., 
43 App. D. C. 206; 43 W. L. R. 165.) 

It is not essential to a conviction for the offense 
of assaulting a United States Officer who was serv¬ 
ing a warrant that the person committing the assault 
knew at the time that the officer had a legal war¬ 
rant, which he was on his way to serve, if the accused 
knew that the person he assaulted was an officer. 
Coleman v. The United States (Circ. Court of Appeals, 
6th Circuit), 468 Federal Reporter. In that case the 
Court, speaking through Circuit Judge Donahue, 
said: 

It is undoubtedly the purpose of the statute 
(referring to Section 140 of the Criminal Code, 
Comp. Statutes, Sec. 10310) not only to pre¬ 
vent any person from knowingly and willfully 
obstructing, resisting, and opposing an officer 
in the execution of a writ, but also to protect 
the persons of public officers while they are in 
the discharge of their official duties. Such 
officer is not required to disclose to everyone 
or anyone he meets that he is then and there 
engaged in serving such writ or process. On 
the contrary, whoever assaults and beats him, 
knowing him to be such officer, does so at his 
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peril, if it should later appear by the evidence 
that the officer was, at the time of such as¬ 
sault, beating, or wounding, actually engaged 
in the service of a writ, warrant, or other 
judicial process, regardless of whether the 
accused knew that fact or not. 

It is true that in the Coleman case the accused was 
indicted upon a statute which made unlawful any 
interference with, or assault upon, an officer of the 
United States who was executing, and attempting 
to execute, any process or warrant of the United 
States. While the indictment in the case on appeal 
charged m^ely a simple assault, it would have been 
no defense to defendant that the complaining witness 
had not disclosed his identity, if in fact Smith knew 
he was a Deputy United States Marshal and what 
his business was. 

It is submitted that the charge of the Court was 
fair to the defendant, and that he was not prejudiced 
thereby. There appearing no error in the record, 
it is submitted that the judgment of the Court below 
should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney, 
Raymond Neudecker, 
Assistant United States Attorney, 

Attorneys for Appellee. 



